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	I. INTRODUCTION 
	Health care is the professional undertaking that seeks to minimize the incidence and effects of illness and injury. The armed forces are authorized to use lethal force when necessary to protect and advance national security interests. Where these two functions intersect operates the Military Health System. Governance at this crossroads ofhealth care and military functions is the subject ofmilitary health Jaw and this article. 
	To start, the following definition is offered: military health law is the set of legal powers and duties ofthe United States government derived from the Constitu­tion, statutes, regulations, judicial decisions, and international Jaw requirements to carry out military and related humanitarian functions through health care profes­sionals and systems interacting with military personnel, public and private entities, and other individuals. 
	This definition is shaped by the attributes and functions of the Military Health System. As stated in a 2001 Department of Defense (DoD) Directive, the mission of the Military Health System "is to provide, and to maintain readiness to provide, medical services and support to members of the Armed Forces during military operations, and to provide medical services and support to members ofthe Armed Forces, their dependents and others entitled to DoD medical care."In 2015, the Military Health System included 56
	1 
	2 
	3 
	4 
	5 

	U.S. DEP'T OF DEF. DIRECTIVE No. 5136.12, TRICARE MANAGEMENT ACTIVITY (TMA) 3 (May 31, 200 I). All Department of Defense directives, instructions, and manuals cited in this article are /. 
	1 
	available at http://wvvw.dtic.mil/whs/directives

	Office of Mgmt. & Budget, Budget of the United States Government, Fiscal Year 2016 Supplemental Appendix 249 (Jun. 3, 2015) available at / files/omb/budget/fy2016/assets/mil. pdf. 
	2 
	http://www.whitehouse.gov/sites/default
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	II. INTERACTIONS WITH MILITARY PERSONNEL 
	A. The Function of Force Health Protection 
	A good place to begin a summary ofmilitary health law is in relation to the interaction ofthe Military Health System with military personnel. This in tum must start with a recognition that, as stated succinctly by the Supreme Court, the "military constitutes a specialized community governed by a separate discipline from that of the civilian," and that "the very essence of [military] service is the subordination of the desires and interests of the individual to the needs of the service."This fundamental prin
	6 

	As an example ofthe operation of this principle in the health care context, the Court of Appeals for the District of Columbia Circuit upheld the right of the DoD and the Food and Drug Administration (FDA) to allow the military command preparing for the 1991 Persian Gulf War to require members to receive drugs the military thought necessary against potential biological and chemical weapons but classified by the FDA as investigational. The Court explained that although in most circumstances "the Constitution'
	7 
	8 
	9 

	Orloffv. Willoughby, 345 U.S. 83, 92, 94 (1953). 
	6 

	Doc v. Sullivan, 938 F.2d 1370, 1371 (D.C. Cir. 1991). 
	7 

	Id. at 1383 (internal quotations and citations omitted). 
	8 

	9 Id. 
	JO E.g. , U.S. v. Kisala, 64 M.J. 50 (C.A.A.F. 2006). 
	over health care decisions and the collective fighting effectiveness of the force is a recurring theme in military health law. 
	This interaction of military members with the health system is also the subject of a significant amount of legislation and DoD regulation, particularly for members deploying in support ofa military operation. For each person entering the armed forces, DoD must collect "baseline health data."For members deploying overseas for a military operation, they must receive a pre-deployment medical examination, a post-deployment medical examination, and a subsequent reassess­ment 90 to 180 days after the deployment, 
	11 
	health.
	12 
	13 
	14 
	15 
	16 

	Additionally, the Military Health System, through the Armed Forces Health Surveillance Center, carries out comprehensive health surveillance during a mem­ber's period of military service, including capturing data on health status, medical interventions, occupational and environmental exposures, and other information for evaluation and analysis of health concerns, as well as for sharing information with the Department ofVeterans Affairs for purposes offuture health care and pos­TheArmed Forces Health Surveil
	sible disability compensation.
	17 
	deployment related exposures.
	18 

	These health examinations, assessments, and surveillance activities serve two purposes. First, consistent with the Hippocratic tradition of medical care as a profession, they serve the humanitarian purpose of identifying potential health 
	IO U.S .C. § 1092a(2015). 
	11 

	10 U.S.C. §§ 1074f, 1074m (2015). 
	12 

	IO U.S.C. § I0206 (2015). 
	13 

	10 U.S.C. § 1074n (2015). 
	14 

	IO U .S.C. § 1145(a)(5) (2015). 
	15 

	U.S. D EP'T OF DEF. INSTRUCTION No. 6490.03, DEPLOYMENT HEALTH (Aug. 11, 2006) [hereinafter D O DI 6490.03]; U .S . D EP' T OF D EF. INSTRUCTION No. 6025.19, INDIVIDUAL MEDICAL READINESS (Jan. 3, 2006); U .S . D EP'T OF D EF. INSTRUCTION No. 6490.12, MENTAL H EALTH ASSESSMENTS FOR SERVICE MEMBERS DEPLOYED IN CONNECTION WITH A CONTINGENCY OPERATION (Feb. 26, 2013). 
	16 

	U.S. DEP'T OF DEF. DLRECT!VE No. 6490.02E, COMPREHENSIVE HEALTH SURVEILLANCE (Feb. 8, 2012). 
	17 

	Id. at 2; DODI 6490.03 , supra note 16, at 24, 31. 
	18 
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	problems to promote or restore optimal health of the individual members. This humanitarian purpose ofmilitary medicine is recognized in international law, includ­ing the Geneva Conventions, which refer to the "humanitarian duties" of medical units in treating the fighting force and require that medical personnel be "protected in Even beyond the Hippocratic tradition at the core of the medical profession generally, the Military Health System is expected to be a major implementing agent of a fundamental trust
	all circumstances" as noncombatants.
	19 
	life and restore health.
	20 

	The second purpose of these force health protection activities, comple­mentary to the first, is to ensure that military members are fit for duty. Under 10 U.S.C.§ 1201, a member who is "unfit to perform the duties ofthe member's office, grade, rank, or DoD's implementing regula­tion provides that a Service member "will be considered unfit when the evidence establishes that the member, due to disability, is unable to reasonably perform duties of his or her office, grade, rank, or rating," the "member's disab
	rating" is to be separated or retired.
	21 
	22 

	Other examples ofthis dual purpose mission ofthe Military Health System include rehabilitation of members with substance abuse disorders;tailored medi­cal monitoring of special categories of personnel, such as those who have mission responsibilities involving nuclear weapons;mandatory medical clearance for return 
	23 
	24 

	Geneva Convention (I) for the Amelioration of the Condition of the Wounded and Sick in Armed Forces in the Field arts. 21 , 24, Aug. 12, 1949, 6 U.S.T. 3114 [hereinafter Wounded and Sick]. 
	19 

	See, e.g., National Defense Authorization Act for Fiscal Year 2008, Pub. L. No. 110-181, § 1611 (2008). 
	20 

	10 U.S.C. § 1201(a) (2016). 
	21 

	U.S. DEP'T OF DEF. INSTRUCTION No. 1332.38, DISABILITY EVALUATION SYSTEM (DES) 27-30 (Aug. 5, 201 4). 
	22 

	U.S. DEP'T OF DEF. INSTRUCTION No. 1010.04, PROBLEMATICSUBSTANCEUSE BY DoD PERSONNEL (Feb. 20, 2014). 
	23 

	U.S. DEP'T OF DEF. INSTRUCTION No. 5210.42, NUCLEAR WEAPONS PERSONNEL RELIABILITY PROGRAM (PRP) (Jul. 16, 2012). 
	24 

	to full duty for members exposed to potentially concussive events;and specific 
	25 
	protocols for combat and operational stress control.
	26 

	B. Application of FDA Rules to Force Health Protection 
	This focus on force health protection sometimes presents the need for balance noted above between individual autonomy and the strength of the fighting force. One example ofthis, as in the appellate case mentioned above, relates to the role of the FDA. In general, the FDA is the federal government's instrument for protecting the consumer community at large from unsafe or ineffective medical products. For the "specialized community" of military personnel, FDA rules inter­twine with military command authority 
	medicine.
	27 
	the patient.
	28 
	outlines detailed standards and procedures for such a waiver.
	29 

	Congressional enactment of§ 1107 implicitly reflected an acknowledgment that generally applicable FDA-administered processes, largely designed to protect against for-profit drug and other medical product manufacturers marketing medical products without adequate proof of safety and effectiveness, also keep from the market less profitable but needed medical countermeasures for novel threats, such as chemical and biological weapons. Following the terrorist attack on the United States in 2001 and the unsuccessf
	U.S. DEP'T OF DEF. INSTRUCTION No. 6490.1 I, DoD P oucy GUIDANCE FOR MANAGEMENT OF MILD TRAUMATIC B RAIN INJURY/CONCUSSION IN THE D EPLOYED SETTING (Sept. 18, 2012). 
	25 

	U.S. D EP'T OF D EF. INSTRUCTION 6490.05, MAINTENANCE OF PSYCHOLOGICAL H EALTH IN MILITARY O PERATIONS (Nov. 22, 2011). 
	26 

	21 C .F.R. § 312.2(d) (2014). 
	27 

	21 C.F.R. pt. 312 (2014). 
	28 

	Exec. Order No. 13139, 64 Fed. Reg. 54, 175 (Sept. 30, 1999). 
	29 
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	mail-to protect postal workers with anthrax vaccine under an investigational new drug protocol and its required research-based informed consent form,°Congress gave the FDA new authority to permit the emergency use of promising but unap­proved medical countermeasures to chemical, biological, radiological, and novel 
	3
	disease threats.
	31 

	This "Emergency Use Authorization" (EUA) mechanism involves a reduced standard compared to the standard applicable to approval of a product for general commercial marketing. Rather than proof of safety and effectiveness, an EUA requires a conclusion by the FDA Commissioner that "based on the totality of scientific evidence ... it is reasonable to believe that. .. the product may be effective in diagnosing, treating, or preventing" a serious or life-threatening condition and "the known and potential benefits
	threat.
	32 
	33 

	FDA consideration of a product for an EUA is preceded by a determi­nation by the Secretary of Health and Human Services that circumstances exist justifying the authorization on the basis of a determination by either the Secretary of Homeland Security, Secretary of Defense, or Secretary of Health and Human Services of a real or significant potential emergency. In the case of the Secretary of Defense, the military emergency involves "a heightened risk to United States military forces of attack with a biologic
	34 

	Sandra Quinn, The Anthrax Vaccine and Research: Reactions from Postal Workers and Public Health Professionals. 6 BIOSECURITY AND BIOTERRORISM: BIODEFENSE STRATEGY, PRACTICE, AND SCIENCE, 321, 321 (2008). 
	30 

	The Project BioShield Act of 2004, Pub. L. No. I 08-276, 118 Stat. 835 (2004). 
	31 

	21U.S.C. §360bbb-3(c) (2015). 
	32 

	21U.S.C. §360bbb-3(e) (2015). 
	33 

	21 U.S.C. § 360bbb-3(b) (2015). 
	34 

	that is thermal, electrical, chemical, or radioactive."In the Iraq and Afghanistan hostilities during the period 2001 -2015, there were approximately 6,800 deaths of U.S. military personnel3caused primarily by firearms and explosives and none caused by biological, chemical or nuclear agents. Some ofthose deaths that occurred after the initiation of medical care, either before or after the patient reached a combat hospital, involve what military medical researchers classify as "potentially survivable injurie
	35 
	6 
	these.
	37 

	C. Human Research Subjects Protection and Medical Information Confidentiality 
	Another context in which military health law addresses interests of indi­vidual autonomy is in the area of protection of human research subjects. DoD has adopted the "common rule" for protection of human research subjectsand has issued a companion regulation, incorporating a DoD-specific statute applicable to human research subjectsand providing additional protections for military personnel These include a prohibition on superiors in a member's chain of command being present at recruiting sessions for volun
	38 
	39 
	as human subjects.
	40 
	subjects for informed consent includes classified information.
	41 

	The DoD human subjects protection rules also seek to resolve applicability issues that may be the source ofconfusion in civilian public health and social services agencies and organizations. The DoD regulation clarifies that not every systematic investigation using scientific methods and involving individuals constitutes human subjects research. Excluded are activities, including program evaluation, customer satisfaction surveys, user surveys, outcome reviews, and other methods, designed solely to assess th
	42 u.s.c. § 300d-6l(h)(3) (2015). 
	35 

	36 
	36 
	http://www.defense.gov/casualty.pdf (May I 0, 2016). 

	Nicholas Langan, Changing Patterns ofIn-Hospital Deaths Following Implementation of Damage Control Resuscitation Practices in U.S. Forward Military Treatment Facilities, 149 JAMA SURGERY 940, p. E6 (2014). 
	37 

	32 C.F.R. pt. 219 (2014). .10 U.S.C. § 980 (2015). .o U.S. DEP'T OF DEF. INSTRUCTION No. 32 J6.02, PROTECTION OF HUMAN SUBJECTS AND ADHERENCE TO .
	38 
	39 
	4

	ETHICAL STANDARDS IN DoD-SUPPORTEDRESEARCH (Nov. 8, 2011 ). 
	Id. at 23-24, 29-30. 
	41 
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	ation are only for the use of government officials responsible for the operation or oversight of the program being evaluated and are not intended for generalized use 
	beyond such program.
	42 

	The confidentiality or lack thereof ofhealth information is another context in which military health law governs the balancing of individual autonomy and mission effectiveness. The general rule under the health information privacy regu­lations of the Department of Health and Human Services promulgated under the Health Insurance Portability and Accountability Act (HIPAA) is that control ofone's health information is a function of health care autonomy controlled by the patient unless outweighed by a greater s
	43 
	44 
	45 

	But the subordination of the individual's autonomy interest to the military command's interest in disclosure is limited by several DoD policies that subordinate the command's interest to the individual's desire for confidentiality to encourage members to overcome any reluctance they may have to seek mental health care. As part of a policy initiative to dispel stigma in seeking mental health care, a DoD regulation reverses the general HIPAA rule allowing disclosure to command authori­ties and directs militar
	46 
	47 

	42 
	Id. at 37-38. 
	45 C.F.R. pt. 164 (2014). 
	43 

	45 C.F.R. § 164.512(k)(l)(i) (2014). 
	44 

	U.S. DEP'T OF DEF. REGULATION 6025.18-R, DoD HEALTH INFORMATION PRIVACY REGULATION 69-70 (Jan. 2003). 
	45 

	U.S. DEP'T OF DEF. INSTRUCTION No. 6490.08, COMMAND NoT1F1CAT10N REQUIREMENTS TO D1sPEL STIGMA IN PROVIDING MENTAL HEALTH CARE TO SERVICE M EMBERS (Aug. 17, 2011 ). 
	46 

	10 U.S.C. § 1090a(b)( l) (2015). 
	47 

	Similar rules disallowing command notification as a means to encourage members to obtain appropriate health care include a generally applicable requirement that health care personnel honor decisions ofsexual assault victims and domestic violence victims on whether they wish to in
	volve command or law enforcement authorities.
	48 

	The recurring theme of balancing of individual autonomy ofmilitary mem­bers with mission needs of military command is also reflected in unique require­ments for members of the armed forces to provide a specimen sample suitable for DNA identification analysis. In contrast to statutory privacy protections that generally prevent employers of civilians from collection genetic information,military personnel must provide a specimen sample to the Armed Forces Repository of Specimen Samples for the Identification o
	49 
	identifying a dead, captured, or missing member.
	50 
	the fighting force.
	51 

	III. 
	III. 
	III. 
	RELATIONSIDP TO NON-MILITARY REGULATION OF CLINICAL .PRACTICE .

	A. 
	A. 
	Application of Professional Standards 


	In addition to the balancing of interests between individual autonomy and mission needs, military health law balances military mission needs with other governmental interests that regulate clinical practice. In this regard, the Military Health System operates as part of the American medical system and is subject to at least some ofthe same regulatory apparatus that applies generally. For example, under 10 U.S.C. § 1094, DoD health care practitioners must hold a State license to practice their profession. Fo
	52 

	U.S. DEP'T. OF DEF. INSTRUCTION No. 6495.02, SEXUAL ASSAULT PREVENTION ANDRESPONSE (SAPR) PROGRAM PROCEDURES, 35-36 (Mar. 28, 2013); U.S. DEP'T OF DEF. INSTRUCTION No. 6400.06, DOMESTICABUSE INVOLVING DoD MILITARY AND CERTAIN AFFILIATED PERSONNEL 40-44 (Aug. 21, 2007). 
	48 

	42 U. S.C. § 2000ff-1 (2015). 
	49 

	so U.S. DEP'T OF DEF. INSTRUCTION No. 5154.30, ARMED FORCES INSTITUTE OF PATHOLOGY OPERATIONS 15-17 (Mar. 18, 2003). 
	See Mayfield v. Dalton, 901 F. Supp. 300 (D. Haw. 1995), vacated as moot, Mayfield v. Dalton, 109 F.3d 1423 (9th Cir. 1997). 
	51 

	IO U.S.C. § 1094(a) (2015). 
	52 

	210 The Air Force Law Review• Volume 75 
	be a license from the State where the health care is being provided. State Medical Practice Acts typically exempt physicians practicing in Federal facilities,but even where that is not in force, 10 U.S.C § 1094(d) preempts State laws to the extent they would interfere with members of the armed forces, civilian employees of the Department of Defense, personal services contractors, or potentially certain other individuals who hold a current license from a State from "performing authorized duties for the Depar
	53 
	54 
	and cooperation with any board inquiries or investigations that might arise.
	55 

	In addition to licensure ofindividual health care professionals, the Military Health System also requires that its hospitals and clinics be accredited by The Joint Commission or other appropriate accrediting body.Further, the Military Health System reports to the National Practitioner Data Bank adverse privileging actions, and also reports malpractice or military disability case payment awards in cases in which the Surgeon General of the Army, Navy, or Air Force, as applicable to the case involved, determin
	56 
	57 

	U.S.C. § 1102 confidential and generally exempt from civil discovery or disclosure outside the DoD. Moreover, under the Federal Tort Claims Act, for most health care provided in military hospitals and clinics (exclusive of care to military members incident to service, as discussed below), Federal law adopts State law standards for establishing the prevailing standard ofcare, the failure ofwhich to meet may lead to a determination ofmedical malpractice. These attributes ofmilitary health law reflect that whi
	58 

	E.g., Cal. Bus. & Prof. Code§ 715 (2015). 
	53 

	lOU.S.C § I 094(d) (2015). 
	54 

	U.S. Dep't of Def Manual No. 6025.13, Medical Quality Assurance (MQA) and Clinical Quality Management in the Military Health System (MHS) 27-28 (Oct. 29, 2013). 
	55 

	56 
	Id. at 17-20. 
	57 
	Id. at 68-73. 28 U.S.C. § 2674 (2015). 
	58 

	B. Medical Malpractice Compensation 
	Another context in which military health law reflects a balancing of indi­vidual interests and those of the military service is the inapplicability of medical malpractice litigation actions or other judicial remedies to address alleged medical malpractice by U.S. government personnel against military members on active duty. The Supreme Court decided in 1950, in Peres v. United States, that military personnel may not sue the United States under the Federal Tort Claims Act for personal injuries or death incur
	59 
	60 

	Among these is that reversal ofPeres would create an unsustainable inequity between some military members allowed to sue and others, such as those injured in combat, not allowed to sue. Without the doctrine, an injured member or the family of a deceased member outside ofcombat would be allowed to sue the U.S. Government based on an allegation that some other military member or government employee was negligent, but military members injured or the families of members killed in combat or other military operat
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	In addition to the debate over injury compensation policy and equity, Feres Doctrine supporters also argue that repeal would weaken the effectiveness ofmilitary medicine and ultimately the fighting force. As stated by dissenting members ofthe House Judiciary Committee with respect to 2010 proposed legislation (which was not enacted) to establish a medical malpractice exception to the Feres Doctrine: 
	Because of the nature of the military, the medical system interacts with the individual patient to a much greater extent than in the civilian world. Health screenings and assessments, limitations on duty, eligibility for deployment, annual physicals, fitness for duty determinations, specialized evaluations for pilots, indigenous disease vaccinations, biological defense countermeasures, mental health evaluations, and other interactions are the everyday work of the military medical system. And while these med
	manders to civilian lawyers and judges.
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	This caution from members ofthe House Judiciary Committee sounded an echo from a unanimous 1983 Supreme Court decision disallowing Constitutional In that case the Court rea­soned that because "centuries ofexperience have developed a hierarchical structure of discipline and obedience to command, unique in its application to the military establishment and wholly different from civilian patterns," "[c]ivilian courts must, at the very least, hesitate long before entertaining a suit which asks the court to tampe
	tort claims by military members against their superiors.
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	C. Public Health Emergencies 
	Another example of the reconciliation of potentially competing interests is on the issue ofemergency health powers. In the Military Health System, as with civilian sector public health activities, the potential relationships among those activities, police powers ofthe jurisdiction, and individuals subject to those powers may change significantly in a public health emergency. A DoD regulation addresses 
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	those potential changes and directs a program ofplanning and preparedness for such Among the emergency powers that may be invoked in a public health emergency in order to protect a military installation, the missions carried out there, and those who work and live there are restrictions of movement, including Informed by the Model State Emergency Health Powers Act,the DoD regulation includes procedures for allowing affected individuals to request review ofa quarantine order and for coordinating activities wi
	an emergency.
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	potential quarantines, which can be enforced under a criminal statute.
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	DoD policy also authorizes "situational standards of care" "to the extent necessary to deal with mass casualties" "without unnecessarily compromising the quality of care."Among these could be to expand the scope of practice certain categories of providers (such as hospital corpsmen) are ordinarily authorized to perform, suspending normal practices for specialty referrals, confirmatory clinical testing, provider-to-patient ratios, and the like, reducing recordkeeping requirements, use ofalternate sites that 
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	Related to the issue of managing public health emergencies on military installations, the Military Health System has a role in supporting civil authorities in their management of public health emergencies off military installations. Under the National Response Plan, for which the Department of Homeland Security is the overall Federal lead, HHS is the lead agency and DoD a supporting agency for Under the authority of the Stafford Actfor a major emergency or the Economy Act7for more routine 
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	support, the Military Health System may, with the approval of the Secretary of Defense, deploy assets requested by the Secretary of HHS. In such a case, while the Secretary ofHHS exercises "operational control ofemergency public health and medical response assets," "members ofthe armed forces under the authority ofthe Secretary ofDefense shall remain under the command and control of the Secretary of Defense, as shall any associated assets of the Department of Defense."This ensures that the normal chain of c
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	Another Military Health System role in support ofthe Department ofHHS­led emergency preparedness is the operation, along with the Department ofVeterans Affairs, ofFederal Coordinating Centers for the National Disaster Medical System (NDMS) network of hospitals to provide definitive medical care in response to a disaster or catastrophic event, as determined by the Secretary ofHHS.The NDMS network of hospitals has a dual purpose for DoD in that it can also be activated by the Assistant Secretary ofDefense for
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	One other aspect of potential DoD support to civil authorities in a public health emergency -although this is decidedly outside the role of the Military Health System -is in providing security or law enforcement capability in support of a Federal response, such as enforcement of a Federal quarantine ordered by the Secretary of HHS under 42 U.S.C. § 264. The armed forces are generally barred by the Posse Comitatus Actfrom undertaking law enforcement functions in the civilian community, but the President may 
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	IV. FUNCTIONING OUTSIDE TRADITIONAL ROLES OF A HEALTH .CARE PROVIDER .
	A. Support of Law Enforcement, Judicial, Intelligence, and Detention Operations 
	In addition to the role of health care provider, the Military Health System also supports military functions in roles different from those oftypical civilian health systems. For example, the Military Health System includes the Armed Forces Medi­cal Examiner System. Under 10 U.S.C § 1471, theArmed Forces Medical Examiner may conduct a forensic pathology investigation, including autopsy, to determine the cause or manner ofdeath ofa deceased active duty member or other person in certain circumstances, such as 
	In addition to this law enforcement-related function, the Military Health System may also be called upon by a commanding officer with authority to convene a court martial for a violation of the Uniform Code of Military Justice or military judge to conduct "an inquiry into the mental capacity or mental responsibility ofthe accused. "The inquiry is conducted by "a board consisting ofone or more persons," each member of which "shall be either a psychiatrist or a clinical psychologist."The board is required to 
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	Similar to these roles supporting law enforcement or judicial functions, Military Health System practitioners on some occasions may provide support to intelligence gathering. In this context, a clinical psychologist may be temporarily detailed from clinical activities and noncombatant status to an assignment as a behavioral science consultant to an intelligence unit conducting interrogations. 
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	Under a detailed DoD regulation,behavioral science consultants "are authorized to make psychological assessments ofthe character, personality, social interactions, and other behavioral characteristics ofdetainees" and "advise authorized personnel performing lawful interrogations."They "may observe, but shall not conduct or direct, interrogations" "nor act as medical monitors during interrogations."Although affiliated during this assignment with an intelligence unit rather than a medical unit, the psychologi
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	Also related to detainee operations, the Military Health System must not only provide health care to prisoners ofwar or other detainees, it must also support the U.S. Government policy on preventing self-harm by those being detained in the conduct of hunger strikes. Consistent with U.S. Bureau of Prisons policy,the DoD regulation on medical program support for detainee operations authorizes involuntary enteral feeding "based on a medical determination that immediate treatment or intervention is necessary to
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	the legality of the U.S. Government policy on management of In addition to the strong penological interest in keeping order in the detention facility, courts have recognized the difficulty in assuring capacity to make a life or death decision when "incarceration can place a person under psychological strain and the jail or prison under a commensurate duty to prevent the prisoner from giving way to the strain."And with respect to free will, the Supreme Court has acknowledged (in a different context) a detent
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	B. Humanitarian Assistance, Health Stability Operations, and Global Health Engagement 
	Another Military Health System function different from typical civilian health systems is its engagement in a variety ofactivities defined in statute as "health stability operation[s] conducted by the Department of Defense outside the United States in coordination with a foreign government or international organization to establish, reconstitute, or maintain the health sector of a foreign country."The legal authorities for these activities include 10 U.S.C. § 401, which authorizes humanitarian and civic ass
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	Related to humanitarian assistance, another dimension of this recurring theme of reconciling the potentially competing interests of military mission and personal autonomy occurs in the context ofthe relationship between military com­mand and military health care professionals. Again, legal authority supports the preeminence ofthe military mission. For example, in a case from the Vietnam War era, the U.S. Court of Appeals for the Third Circuit held that a military physician was punishable under the Uniform C
	90 
	E.g. , Aamer v. Obama, 953 F. Supp. 2d 213 (D.D.C. 201 3), ajf'd, 742 F.3d. 1023 (D.C. Cir. 2014). Freeman v. Berge, 441 F.3d 543, 547 (7th Cir 2006). 
	91 

	Florence v. Bd. of Chosen Freeholders of Burlington, 132 S. Ct. 1510, 1520 (2012). .National Defense Authorization Act for Fiscal Year 2013, Pub. L. No. 112-239, § 715(d) (2013). .
	92 
	93 

	10 U.S.C. § 401(e) (2015). 
	94 

	U.S. 0 EP'T OF DEF. INSTRUCTION 6000.16, MILITARY HEALTH SUPPORT FOR STABILITY OPERATIONS .(May 17, 20 I 0). .22 u.s.c. §§ 215lb-2, 7611 (2015). .
	95 
	96 

	218 The A ir Force Law Review• Volume 75 
	of a lawful order to provide medical training to Special Forces aidmen (medical technicians) who would use the training to provide medical services to Vietnamese villagers in an effort to increase support for the U.S. military's combat objectives. The military physician's defense was that this violated his medical ethics to participate in a combat-related mission objective and could potentially associate him with war crimes against Vietnamese villagers. The Court rejected this defense and found that 
	the physician had an obligation to obey the lawful order.
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	C. International Law Obligations 
	Some sources of military health law are international law. These are obli­gations of the U.S. armed forces for which the Military Health System has an implementation role. For example, the Geneva Conventions require that members of an opposing force and certain other affiliated persons shall be "cared for by the Party to the conflict in whose power they may be, without any adverse distinction founded on sex, race, nationality, religion, political opinions, or any other similar criteria," and "[o ]nly urgent
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	V. REGULATION OF HEALTH BENEFITS 
	A. Affordable Care Act, Insurance Regulation, and Medicare 
	As noted above, the Military Health System includes TRICARE, a health reimbursement program similar to private sector health insurance. TRICARE is considered "minimum essential coverage" for purposes of the individual mandate under the Affordable Care Act. However, Affordable Care Act requirements 
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	applicable to employer-sponsored plans do not apply to TRI CARE based on a post­Affordable Care Act amendment to 10 U.S.C. § 1073 providing that "the Secretary of Defense shall have responsibility for administering the TRI CARE program and making any decision affecting such program." Legislative history ofthis provision indicates it was intended to codify one product ofthe many negotiations that cobbled together the necessary votes for enactment ofthe Affordable Care Act, an agreement to reassure champions 
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	B. Retirees' Entitlement to Health Care 
	The Military Health System, as discussed above, identifies its primary mission in relation to health care support of the fighting force. But as measured in dollars spent, the impression can be created that its primary mission is actually retiree health care. As specified in Congressional enactments over time, military retirees and their families are entitled to space-available care in military hospitals and clinics and to coverage under TRI CARE for health services received from civilian sector providers, i
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	from private sector providers. In Fiscal Year 2013, there were 3.43 million eligible active duty members and their family members and 5.29 million eligible retirees and their dependents; the Military Health System spent about $14 billion for active duty members and their families and about $20 billion for health care for retirees and their families. (These cost data do not include military personnel salaries of those who staff military hospitals and clinics.) Although TRI CARE is a generous health plan, it 
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	Retiree health care supports the military mission as a component of a compensation structure that incentivizes retention of skilled combat arms profes­sionals. Congressional decisions on the generosity of TRI CARE coverage have been independent of DoD assessments of the cost-benefit analysis for additional retention incentives. Nonetheless, based on Congressional preeminence in matters of government spending, military health law reflects the most favored status of military retirees. 
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	C. Relationship with the Department ofVeterans Affairs 
	In recent years Congress has enacted numerous statutes requiring that certain Military Health System activities be conducted in coordination with the Department ofVeterans Affairs in an effort to promote a smooth transition of military members to veteran status or enhance government efficiency. Examples include multiple provisions ofthe 2008 Wounded Warrior Actand requirements for the two Depart­ments to implement electronic health records systems that will be "interoperable," 
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	defined as "the ability ofdifferent electronic health records systems or software to meaningfully exchange information in real time and provide useful results" to each Another recent enactment requires that military members' service treatment records be provided to the Department of Veterans Affairs in an electronic format promptly after separation from military service, specifying that such disclosures are permissible under HIPAA health information privacy rules. Congress also enacted authority for a demon
	other.
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	VI. MILITARY HEALTH SYSTEM GOVERNANCE 
	To round out this summary of military health law, some description of the governance ofthe Military Health System is appropriate. The Military Health System has multiple components and a somewhat complex governance structure. Military medical personnel are almost entirely members of the Army, Navy or Air Force. Similarly, most military hospitals and clinics are under the authority and control of the Secretaries ofthe Army, Navy, and Air Force (referred to as the Military Depart­ments) and subordinate senior
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	facilities, programs, funding, and other resources in the DoD," but may not "direct a change" "with respect to medical personnel assigned" to a chain of command, meaning he or she may not remove a Surgeon General or other military member from an assigned position in a chain ofcommand in a military service. Restated, the Assistant Secretary ofDefense for Health Affairs can establish binding require­ments on the Military Health System, but would need the Secretary of Defense's authority to replace an officer 
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	The Defense Health Agency shares authorities with the Military Depart­ments for the operation ofthe Military Health System.The Director ofthe Defense Health Agency is a military officer in the grade of Lt. General or Vice Admiral, the same grade as the Surgeons General of the Army, Navy, and Air Force. The Director ofthe Defense Health Agency "[ e ]xercises management responsibility for shared services, functions, and activities in the MHS, including but not limited to, the TRICARE Health Plan, pharmacy pro
	119 
	120 
	121 
	122 
	123 

	The sharing of authorities among the Assistant Secretary of Defense for Health Affairs, Director of the Defense Health Agency, and Surgeons General of the Military Departments is a subject for "the advice and assistance of governance councils" at multiple management levels of the Military Health System.The Defense Health Agency is also designated a combat support agency, giving it a 
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	role of support for operating forces engaged in planning for or conducting military operations. This support is directed to the Combatant Commands with respect to research and development, medical logistics, public health, and other matters.
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	VII. CONCLUSION 
	The Constitution, statutes, regulations, judicial decisions, and international law requirements that rule the crossroads of two distinct functions of the United States Government -military and health care -form a unique governance of the powers and duties of the U.S. armed forces and the DoD to carry out military and related functions through health professionals and systems. The major theme of this governance is the reconciliation ofthe government's interests in accomplishing military missions with other c
	125 Id. 
	224 The Air Force Law Review• Volume 75 
	3 
	U.S. DEP'T OF DEF. INSTRUCTION No. 6000.11, PATIENT MOVEMENT (PM) (May 4, 2012). lOU.S.C.§2112(2015). 10 U.S.C. §§ 1072(7), 1097 (2015). 
	4 
	5 








